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CHAPTER  VII— OFFICE  OF  SURFACE  MIN¬ 
ING  RECLAMATION  AND  ENFORCE¬ 
MENT,  DEPARTMENT  OF  THE  INTERIOR 

PART  705 — RESTRICTION  ON  FINANCIAL 
INTERESTS  OF  STATE  EMPLOYEES 

PART  706— RESTRICTION  ON  FINANCIAL 
INTERESTS  OF  FEDERAL  EMPLOYEES 

Monitoring  and  Enforcing  Restrictions  of 
Financial  Interests  of  State  and  Federal 
Employees  Performing  Functions  or 
Duties  Under  Surface  Mining  Control 
and  Reclamation  Act  of  1977 

AGENCY;  Office  of  Surface  Mining  Rec- 
liunation  and  Enforcement.  U.S.  Depart¬ 
ment  of  the  Interior. 

ACTION:  Final  rules. 

SUMMARY;  The  regulations  in  Part  705 
establish  provisions  for  monitoring  and 
enforcing  financial  interest  restrictions 
applicable  to  employees  of  the  State 
Regulator>'  Authority  performing  any 
function  or  duty  under  tlie  Surface  Min¬ 
ing  Control  and  Reclamation  Act  of  1977 
:n  order  for  the  State  to  be  eligible  for 
reimbursements  or  grants  imder  the  Act. 
The  proposed  regulations  in  Part  706 
establish  provisions  for  monitoring  and 
enforcing  financial  hiterest  restrictions 
which  apply  to  Federal  employees  per¬ 
forming  any  function  or  duty  under  the 
Act  in  order  to  be  in  compliance  with  the 
Act.  These  regulations  provide  the 
methods  by  which  prohibited  financial 
interest  situations  involving  employees 
performing  under  the  Act  can  be  identi¬ 
fied  and  remedied. 

EFFECTIVE  DATE.  November  21,  1977. 

FOR  FURTHER  INFORMATION  CON- 
T.ACT: 

Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  U.S. 
Department  of  the  Interior,  Washing¬ 
ton,  D  C.  20240,  202-343-4237. 

SUPPLEMENTARY  INFORMATION; 

I  I.  Background 

On  August  23.  1977,  Interior  issued 
proposed  regulations  under  Pans  2170 
and  2171  to  implement  Sections  201(f) 
and  517<g)  of  the  Act  ^42  FR  42540- 
42546).  As  final  rules,  these  Parts  are 
705  and  706,  respectively. 

Sections  201<f  '  and  517<g)  of  the  Act 
make  it  a  crime  for  employees  perform¬ 
ing  any  function  or  duty  under  the  .Act 
to  knowingly  have  a  direct  or  indirect 
financial  interest  in  any  coal  mining 
operation.  Tlie  Act  further  directs  the 
Secretary  to  publish  regulations  which 
establish  methods  for  monitoring  and 
enforcing  the  prohibition,  including  pro¬ 
visions  for  the  filing  and  review  of  fi¬ 
nancial  interest  statements. 

Tire  Secretary  promulgates  these  reg- 
t;Iations  recognizing  the  clear  Congres¬ 
sional  intent  that  affected  employees 
maintain  the  highest  standards  of  hon¬ 
esty.  integrity  and  impartiality  to  avoid 
even  the  appearance  of  conflict  of  in- 
tCFest. 


The  direct  or  Indirect  financial  inter¬ 
ests  of  an  employee’s  spouse,  minor 
child,  or  other  relatives  who  are  full-time 
members  of  the  employee’s  home  are 
considered  to  be  the  financial  interests 
of  the  employee.  Disclosure  of  these  in¬ 
terests  will  bring  to  the  reviewer’s  at¬ 
tention  any  direct  or  indirect  financial 
interests  in  coal  mining  operations  which 
the  employee  may  be  deriving  from  in¬ 
terests  of  other  family  members  and 
relatives.  DLsclosure  will  also  preclude 
employees  from  transferring  prohibited 
financial  interests  to  close  family  mem¬ 
bers  or  relatives  in  order  to  avoid  the 
provisions  in  the  Act. 

In  keeping  with  the  legislative  intent 
and  at  the  suggestion  of  several  States, 
these  regulations  place  as  much  respon¬ 
sibility  as  possible  upon  the  individual 
States.  States  are  responsible  for  resolv¬ 
ing  prohibited  financial  interest  situa¬ 
tions,  and  for  initiating  action  to  impose 
the  penalties  of  the  Act  within  their 
existing  laws,  regulations  and  personnel 
programs  in  order  to  meet  the  require¬ 
ments  of  the  Act.  Care  has  been  taken 
to  specifically  separate  the  responsibili¬ 
ties  of  the  Federal  Government  from 
those  of  the  individual  States  and  to 
guard  against  the  imposition  of  exces¬ 
sive  Federal  requirements  upon  the 
States. 

The  same  high  standards  applicable  to 
covered  employees  of  the  State  agencies 
apply  to  covered  employees  of  the  Federal 
Government  under  the  separate  regula¬ 
tions  in  Part  706.  With  regard  to  cov¬ 
ered  employees  of  other  Federal  agencies, 
it  is  proposed  that  each  agency  have  as 
much  latitude  as  possible  in  resolving 
prohibited  financial  situations  and  in  en¬ 
forcing  the  requirements  within  these 
regulations.  Other  Federal  agencies’  im¬ 
plementation  must  be  consistent  with  the 
regulations  developed  for  employees  of 
the  Department  of  the  Interior. 

II.  Comments 

The  Director.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  received 
15  written  comments  and  12  oral  com¬ 
ments  on  the  proposed  rules  published  in 
the  Federal  Register  on  August  23,  1977. 
Most  of  the  comments  received  were  ad- 
dre.«sed  to  Part  705  implementing  Sec¬ 
tion  517* g)  for  State  employees.  Where 
changes  have  been  made  in  response  to 
these  comments,  the  same  changes  have 
been  adopted  in  Part  706  applicable  to 
Federal  employees. 

Subsequent  paragraphs  di.-^ctiss  the 
major  comments  received. 

1.  Authority  to  enforce  the  regula¬ 
tions.  Two  commenters  took  exception  to 
the  provisions  of  I  705.1  that  the  States 
must  adopt  the  minimum  provLsions  in 
proposed  Part  705  in  order  to  be  eligible 
for  reimbursements  under  Section  502, 
grants  under  Section  705,  or  primary 
regulatorj-  authority  under  Section  503 
of  the  Act.  One  commenter  stated  that 
there  is  no  legislative  authority  for  the 
Secretary  to  require  adoption  of  the  fi¬ 
nancial  interest  provisions  as  a  prere¬ 
quisite  to  the  implementation  of  Section 
503  or  705.  Tlie  second  commenter  stated 
that  there  Ls  no  statutory  authority  for 


withliolding  reimbursements  to  the 
States  under  Section  502  of  the  Act  on 
the  basis  that  the  States  do  not  have  reg¬ 
ulations  relating  to  direct  and  indirect  fi¬ 
nancial  Interests  w'hlch  meet  the  mini¬ 
mum  Federal  requirements. 

'These  views  w’ere  not  accepted.  Section 
517(g)  of  the  Act  directs  the  Secretai-y 
to  “establish  methods  by  which  the  pro¬ 
visions  of  this  subsection  will  be  moni¬ 
tored  and  enforced’’.  No  stipulation  Is 
placed  on  what  the  methods  can  or  can¬ 
not  entail.  Further  statutory  support  for 
the  methods  proposed  is  found  in  Section 
201(c)  <2)  which  states;  "The  Secretary, 
acting  through  the  Office,  shall  publish 
and  promulgate  such  rules  and  regula¬ 
tions  as  may  be  necessary  to  carry  out 
the  purposes  and  provisions  of  this  Act’’. 
It  has  been  determined  that  (i)  adoption 
by  the  States  of  the  minimum  financial 
interest  provisions  in  Part  705  of  these 
regulations  is  necessary  to  carry  out  the 
purposes  and  provisions  of  Section  517 
<g)  of  the  Act,  and  (ii )  the  most  effective 
enforcement  method  available  to  ensure 
that  the  States  adopt  these  financial  in¬ 
terest  provisions  is  to  tie  such  adoption 
to  the  desirable  program  provisions  of 
Section  502  reimbursement  funds.  Sec¬ 
tion  705  grant  funds,  and  Section  503 
State  program  approval. 

Similarly,  three  commenters  objected 
to  the  provLsions  of  §  705.6(b)  that  an 
employee  who  fails  to  file  the  required 
financial  interest  statement  would  be  in 
violation  of  a  condition  of  employment 
and  therefore  be  subject  to  removal  from 
his  or  her  position.  All  three  commenters 
stated  that  the  proposed  requirement 
goes  beyond  the  statutory  authority  of 
the  Act  by  attempting  to  expand  on  the 
penalties  provided  in  the  Act.  In  addi¬ 
tion,  one  commenter  misinterpreted  the 
proposed  provisions  in  §  705.6(b)  by  sug¬ 
gesting  that  the  provisions  mean  that  the 
Federal  Government  would  have  au¬ 
thority  to  order  removal  of  a  State  em¬ 
ployee  found  to  have  a  prohibited  in¬ 
terest. 

These  views  were  rejected  on  the  basis 
that  (1)  Sections  201  <f)  and  517(g)  pro¬ 
hibit  certain  Federal  employees  and  any 
State  Regulatory  Authority  employees 
who  perform  any  functions  or  duties 
under  live  Act  from  having  a  direct  or 
indirect  financial  interest  in  any  under¬ 
ground  or  surface  coal  mining  operation, 
and  (ii)  without  a  complete  financial 
statement  it  could  not  independently  be 
determined  if  an  employee  is  in  compli¬ 
ance  with  Section  517(g).  Therefore,  fil¬ 
ing  of  the  statement  does  in  fact  become 
a  condition  of  employment  both  for  cer¬ 
tain  Federal  employees  and  State  Regu¬ 
latory  Authority  employees  who  perform 
functions  or  duties  under  the  Act. 

2.  Effective  date  of  monitoring  and  en¬ 
forcement  procedures.  Three  comment¬ 
ers  questioned  the  requirement  of  §  705.- 
13(a)(1)  to  obtain  statements  of  em¬ 
ployment  and  financial  interest  from 
State  employees  within  120  days  of  the 
enactment  of  these  regulations.  A  Fed¬ 
eral  agency  sought  a  deferral  to  March 
31,  to  make  the  filing  date  (compatible 
with  other  conflict  of  interest  filing  re¬ 
quirements  in  that  agency.  One  State 
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agency  believed  the  120  day  timeframe 
was  unrealistic  and  another  contended 
the  first  filing  should  be  as  late  as  Febru¬ 
ary  1979,  the  deadline  for  State  program 
submission. 

Under  the  Administrative  Procedure 
Act.  these  regulations  go  into  effect  30 
days  after  publication.  Therefore,  it  is 
necessary  to  provide  prompt  assistance 
to  affected  employees  in  identifying  and 
resolving  any  prohibited  financial  inter¬ 
est  situations.  The  120  day  timeframe  for 
filing  was  selected  as  a  practical  limit 
based  on  consultations  with  numerous 
State  officials  during  the  original  draft¬ 
ing  of  these  regulations.  This  initial  fil¬ 
ing  requirement  is  being  retained  in 
§§  705.13(a)  (1)  and  706.13(a)(1).  To 
provide  more  administrative  flexibility 
for  subsequent  anual  filings,  the  specified 
February  1  date  has  been  modified  to 
provide  for  the  Director’s  approval  of 
some  other  date  insofar  as  such  other 
date  still  permits  the  Director  to  meet 
reporting  requirements  to  the  Congress. 

One  commenter  suggested  that  while 
more  than  90  days  would  not  ordinarily 
be  required,  the  time  required  for  re¬ 
medial  action  to  resolve  a  prohibited  in¬ 
terest  for  a  State  employee  be  increased 
from  90  days  to  180  days  in  order  to  pro¬ 
vide  additional  time  for  remedial  action 
when  this  would  minimize  financial  loss 
to  the  employee.  The  commenter  also 
suggested  that  the  Head  of  the  State 
Regulatory  Authority  be  provided  an  ad¬ 
ditional  30  days  after  the  180  day  period 
expired  to  report  noncompliance  cases 
to  the  Director. 

These  changes  have  not  been  adopted. 
In  most  instances,  90  days  should  be  a 
reasonable  and  sufficient  time  period  in 
which  to  resolve  prohibited  financial  in¬ 
terests,  within  the  intent  of  Section  517 
(g) ,  particularly  in  consideration  of  the 
criminal  penalty  that  may  apply  in  such 
instances.  In  addition,  §  705.19(b)  (3)  (i) 
of  the  regulations  provides  that  the  Di¬ 
rector  may,  after  receiving  a  noncom¬ 
pliance  report  from  the  Head  of  a  State 
Regulatory  Authority,  grant  additional 
time  to  the  Head  of  the  State  Regulatory 
Authority  for  the  resolution  of  prohibited 
interests.  The  Department,  however,  pre¬ 
fers  to  treat  such  extensions  of  time  as 
exceptions  beyond  90  days  rather  than 
the  rule.  Also,  while  it  is  recognized  that 
noncompliance  situations  may  not  be  re¬ 
ported  precisely  on  the  90th  day,  prompt 
reporting  is  expected.  This  should  be  less 
than  30  days  except  in  rare  instances. 

3.  Proposals  to  delete  or  change  pro¬ 
cedural  requirements.  One  commenter 
suggested  deletion  of  many  procedural 
provisions  of  these  regulations,  either 
because  they  required  imdue  effort  or  be¬ 
cause  there  was  no  authority  under  the 
Act  for  such  procedures.  Among  the  more 
significant  changes  of  this  nature  sought 
by  the  commenter  was  deletion  of  re¬ 
quirements  that:  (i)  The  Head  of  the 
State  Regulatory  Authority  and  the  Di¬ 
rector  determine  that  employees  had  cor¬ 
rectly  identified  prohibited  interests  from 
those  listed  on  their  statement  of  em¬ 
ployment  and  financial  Interests  §  705.4 
(a)  (2>  and  (b)  (2) ;  (li)  the  Head  of  the 


State  Regulatory  Authority  and  the  Di¬ 
rector  determine  that  prohibited  inter¬ 
ests  have  been  resolved  (§  705.4  (a)  (4) 
and  (b)  (4) ) ;  (iii)  appeals  procedimes  be 
established  outside  of  those  which  al¬ 
ready  exist  for  dealing  with  criminal 
penalties  (§  705.21),  and  (iv)  employees 
provide  details  regarding  prohibited  in¬ 
terests  (§  705.17(c)  (3) ) .  After  careful 
reconsideration  of  these  and  other  pro¬ 
cedures  recommended  for  deletion,  it  has 
been  concluded  that  these  are  in  fact 
necessary  and  consistent  with  the  Sec¬ 
tion  517(g)  requirement  that  methods  be 
established  by  which  provisions  of  this 
section  of  the  Act  w'ill  be  monitored  and 
enforced,  including  appropriate  provi¬ 
sions  for  filing  and  review  of  statements. 

One  commenter  stated  that  require¬ 
ments  of  §  705.11  (b),  (c),  and  (d)  for 
the  Head  of  the  State  Regulatory  Au¬ 
thority  to  prepare  and  submit  lists  of 
positions  not  performing  functions  or 
duties  under  the  Act  is  a  tremendous 
burden  and  meaningless.  A  positive  list 
should  be  required.  Based  on  this  com¬ 
ment,  new  wording  was  selected  to  lessen 
the  reporting  burden.  Heads  of  multi¬ 
faceted  State  Regulatory  Authorities 
now  may  list  the  title  of  entire  boards, 
offices,  bureaus,  or  divisions  within  the 
State  Regulatory  Authority  which  do  not 
perform  functions  or  duties  under  the 
Act.  This  means  that  the  list  of  person¬ 
nel  not  performing  functions  or  duties 
under  the  Act  will  be  limited  to  only 
those  positions  on  boards  or  in  offices, 
bureaus  or  divisions  which  are  respon¬ 
sible  for  implementing  any  provisions  of 
the  Act.  Subpart  705.11  has  been  changed 
accordingly. 

The  justification  for  maintaining  a 
negative  listing  (that  is  a  list  of  posi¬ 
tions  not  performing  under  the  Act)  is 
that  such  a  listing  will  assist  the  Secre¬ 
tary  with  his  responsibility  for  monitor¬ 
ing  and  enforcing  the  provisions  of  Sec¬ 
tion  517(g).  Specifically,  the  monitor¬ 
ing  responsibility  will  include  audits  to 
determine  if  the  States  are  complying 
with  the  provisions  in  Section  517(g)  of 
the  Aot.  One  important  aspect  of  these 
provisions  will  be  the  justification 
criteria  being  used  to  identify  employees 
not  performing  any  functions  or  duties 
under  the  Act.  It  is  this  justification  and 
not  a  justification  for  covered  employees 
which  is  most  likely  to  be  requested  by 
members  of  Congress  or  others  who  wish 
to  review  the  application  of  Section 
517(g)  provisions.  Consequently,  the 
suggestion  for  using  a  positive  listing  is 
not  adopted. 

One  commenter  suggested  deletion  of 
the  prohibition  against  employment  in 
coal  mining  operations  because  the 
word  “employment”  does  not  appear  in 
Section  517(g)  of  the  Act.  Similarly,  the 
commenter  requested  deletion  of  ref¬ 
erences  to  “security”,  “real  property” 
and  “creditor”  on  the  basis  that  there 
is  no  authority  in  Section  517(g)  to  cov¬ 
er  these  types  of  financial  interests. 
These  changes  have  not  been  adopted. 
The  accepted  definitions  of  “interest”  in¬ 
clude  the  right  to  a  benefit,  clearly  a 
situation  which  pertains  to  emploirment, 
ownership  and  creditor  relationships. 


Further,  the  existence  of  employee/ em¬ 
ployer,  ownership  and  creditor  relation¬ 
ships  that  conflict  with  official  duties  is 
the  type  of  situation  that  Section  517(g) 
intended  to  prevent, 

4.  Definitions,  a.  Covered  employees. — 
Five  commenters  said  that  the  terms 
“employee”  and  “function  or  duty  under 
the  Act”  were  not  adequately  defined  in 
§  705.5.  They  suggested  various  groups 
should  be  excluded  from  the  definition, 
i.e.  State  consultants,  secretaries,  re¬ 
ceptionists,  clerical  personnel,  lab  per¬ 
sonnel,  and  advisory  board  or  commis¬ 
sion  members. 

Based  on  the  Department’s  respon¬ 
sibility  to  develop  definitive  regulations 
which  implement  the  Act,  and  in  order 
to  enhance  consistency  between  and 
among  the  States  and  to  avoid  confusion, 
the  Department  has  clarified  the  term 
employee  in  §  705.5  to  include  advisory 
board  or  commission  members  and  con¬ 
sultants  who  perform  any  function  or 
duty  under  the  Act,  if  they  perform  deci¬ 
sionmaking  functions  for  the  State  Reg¬ 
ulatory  Authority  luider  the  authority  of 
State  law  or  regulations.  An  exception 
has  been  made  for  members  of  advisory 
boards  or  commissions  which  are  estab¬ 
lished  to  represent  multi-interests  in  ac¬ 
cordance  with  requirements  of  State  law 
or  regulations.  This  exception  is  neces¬ 
sary  to  avoid  dismembering  boards  or 
commissions  composed  in  such  a  man¬ 
ner  as  to  represent  divergent  interests. 

To  provide  further  guidance  as  to 
which  members  of  the  State  Regulatory 
Authority  are  covered  employees  for  the 
purpose  of  these  regulations,  we  have 
added  a  definition  of  the  term  “per¬ 
forming  any  function  or  duty  under  this 
Act”.  This  term  means  those  functions 
or  duties  of  an  employee  which,  by  their 
decisions  or  actions  or  by  their  failure 
to  act,  affect  the  programs  under  the 
Act.  This  definition  should  not  be  in¬ 
terpreted  as  excluding  all  support  and 
clerical  personel.  Those  who  may  act 
with  considerable  independence  or  are 
otherwise  in  a  position  to  affect  the 
agencies’  programs  are  covered  em¬ 
ployees  under  this  definition.  This  ap¬ 
proach  was  adopted  in  lieu  of  specify¬ 
ing  job  titles  of  employees  who  are  cov¬ 
ered  or  not  covered  since  the  actual 
duties  that  go  with  such  job  titles  will 
vary  widely.  It  will  be  necessary  for  State 
officials  to  apply  the  definition  of  “per¬ 
forming  any  function  or  duty  under 
this  Act”  for  groups  of  employees  hav¬ 
ing  common  job  duties  and  for  other 
situations  on  a  case-by-case  basis  in 
order  to  identify  noncovered  employees. 

b.  Prohibited  interests. — Eight  com¬ 
menters  stated  that  the  terms  “conflict” 
and  “direct  or  indirect  financial  inter¬ 
ests”  were  not  precise  or  explicit,  and 
that  clarification  of  these  terms  was  one 
of  the  most  important  issues.  Two  com¬ 
menters  suggested  deletion  of  the  terms 
“conflict”  and  “confiict  of  interest”  be¬ 
cause  these  terms  do  not  appear  in  Sec¬ 
tion  517(g)  of  the  Act,  These  and  other 
commenters  suggested  various  situations 
which  should  not  be  considered  as  pro¬ 
hibited  financial  interests,  as  follows: 
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<1)  Determination  of  the  existence  of 
a  direct  or  Indirect  financial  Interest 
should  be  linked  to  a  situation  where  an 
employee's  judgment  and  decisionmak¬ 
ing  role  is  affected.  The  most  frequently 
mentioned  issue  was  to  permit  interests 
by  covered  employees  in  coal  mining  op¬ 
erations  which  did  not  come  under  their 
inspection,  decisionmaking  or  jurisdic¬ 
tion.  For  example,  four  commenters  sug¬ 
gested  that  a  covered  employee  be  al¬ 
lowed  to  retain  financial  interests  in  coal 
mining  operations  in  States  other  than 
the  one  in  which  he  or  she  is  employed. 
Similarly,  one  commenter  suggested  that 
the  employee  should  be  required  to  cer¬ 
tify  only  to  financial  interests  which 
create  a  conflict,  ratlier  than  to  certify 
to  interests  held  in  coal  mining  opera¬ 
tions. 

(2)  A  de  minimis  provision  should  be 
adopted.  Specifically,  one  commenter 
suggested  that  interests  of  less  than  10 
percent  of  the  outstanding  stock  of  a 
business  entity  should  be  considered  in- 
.cignificant  and  therefore  not  reportable. 

<  3)’ Retirement  benefits,  whether  or 
not  guaranteed,  should  not  be  considered 
a  financial  benefit. 

In  response  to  these  comments,  several 
changes  have  been  made  in  these  final 
rules  in  5§  705.5  and  706.3.  The  terms 
"conflict’’  and  “conflict  of  interest"  have 
been  deleted  as  both  confusing  and  lack¬ 
ing  a  statutory  base.  It  is,  however,  rec¬ 
ognized  that  the  statutory  history  re¬ 
flects  an  Intent  to  prohibit  conflict  of 
mterests  and  this  has  been  taken  into 
consideration  in  redefining  indirect  in¬ 
terests  as  discu.ssed  subsequently. 

In  lieu  of  “conflict  of  interest",  the 
term  "prohibited  financial  interest"  has 
been  adopted  in  light  of  the  statutory  re- 
.ctrictions  on  certain  interests.  Tlie  sug¬ 
gestions  for  excluding  certain  financial 
interest  and  employment  situations  from 
direct  interest  could  not  be  considered 
because  Section  517  <g)  of  the  Act  spe¬ 
cifically  prohibits  any  covered  employee 
from  having  a  direct  interest  in  a  coal 
mining  operation.  This  statutory  require¬ 
ment  also  extends  to  indirect  interests, 
but  there  is  more  flexibility  to  distinguish 
between  conflict  and  nonconflict  situa¬ 
tions  in  defining  the  term  “indirect  fi¬ 
nancial  interest’’. 

In  these  final  rules,  direct  financial 
interest  is  defined  in  terms  of  what  con¬ 
stitutes  any  financial  interest  in  coal 
mine  operations  held  by  a  covered  em¬ 
ployee.  No  exceptions  are  recognized  In 
light  of  the  specific  prcrfiibitions  of  the 
Act. 

In  these  final  rules,  indirect  financial 
Interest  is  defined  as  beneficial  owner¬ 
ship  (l.e.  investments  not  held  in  the  em¬ 
ployee’s  name  but  from  which  he  or  she 
reaps  the  benefits).  The  definition  in¬ 
cludes  financial  interests  of  the  em¬ 
ployee’s  spouse,  minor  children  and  other 
relatives  residing  in  his  or  her  home,  ex¬ 
cept  where  such  financial  interests  are 
unrelated  to  the  functions  or  duties  of 
the  employee.  It  is  clear  that  the  poten¬ 
tial  for  conflict  increases  the  closer  the 
relationship  of  such  financial  interest  to 
the  employee’s  job  duties.  Over  time,  it  is 
expected  that  through  the  decLsionmak- 
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ing,  appeals  and  oversight  processes, 
more  explicit  guidance  will  be  devel¬ 
oped  by  the  Director. 

One  commenter  suggested  that,  to  as¬ 
sure  impartiality,  no  covered  employees 
should  have  been  employed  or  held  an 
elected  or  appointed  office  in  an  orga¬ 
nization  which  has  taken  a  public  posi¬ 
tion  on  coal  surface  mining  within  three 
years  of  his  employment  by  a  State  Reg¬ 
ulatory  Authority.  This  suggestion  has 
not  been  adopted.  No  statutory  author¬ 
ity  exists  in  Section  517fg)  of  the  Act 
for  this,  nor  does  the  legislative  history 
suggest  that  this  would  be  a  reasonable 
inference  of  the  intent  of  the  Act. 

c.  Coal  mining  operations.  Two  com¬ 
menters  questioned  whether  companies 
that  manufacture  equipment  for  produc¬ 
tion  or  safety  in  mining  operations  or 
produce  pollution  control  equipment  are 
engaged  in  coal  mining  operations  for 
the  purpose  of  these  rules.  The  answer  is 
no.  The  definition  of  coal  mining  opera¬ 
tion  in  §§  705.5  and  706.3  of  these  rules 
addresses  those  companies  which  are  in 
the  business  of  developing,  producing, 
preparing  or  loading  various  types  of 
coal  or  of  reclaiming  the  areas  upon 
w  hich  such  activities  occur. 

The  same  two  commenters  questioned 
whether  diversified  companies,  engaged 
in  coal  operations  and  many  other  ac¬ 
tivities.  are  considered  to  be  engaged  in 
coal  mining  operations  for  the  purposes 
of  these  rules.  The  answ'er  is  yes.  There 
is  no  reasonable  basis  for  interpreting 
Sections  201<f)  and  517(g)  of  the  Act  as 
allowing  consideration  of  the  relative 
significance  of  coal  mining  operations  to 
the  total  business  of  a  company. 

5.  Employee  reporting  requirements. 
One  commenter  objected  to  the  reporting 
requirements  of  §  '705.17  imposed  on  em¬ 
ployees.  It  was  contended  that  reporting 
of  other  than  financial  interests  in  coal 
mining  operati<ms  was  not  warranted  by 
the  statute  and  represents  an  invasion 
of  privacy.  However,  the  concepts  that 
affected  employees  would  only  report  fi¬ 
nancial  interests  in  coal  mining  opera¬ 
tions  or  simply  certify  that  they  bad  no 
such  interests  were  discarded  as  legally 
insufficient  to  ensure  employee  compli¬ 
ance  with  Section  517(g).  Instead,  cov¬ 
ered  employees  are  being  required  to 
submit  a  detailed  statement  of  employ¬ 
ment  and  financial  interests  to  appropri¬ 
ate  officials  for  review.  Based  on  the 
criteria  in  these  regulations,  the  review¬ 
ing  oflBcial  will  determine  whether  a  pro¬ 
hibited  financial  interest  exists  and  what 
the  proper  remedial  action  should  be. 

To  assist  in  the  Head  of  the  State  Reg- 
ulatoi-y  Authority  and  employees,  the 
proposed  rules  set  forth  examples  of  pro¬ 
hibited  financial  interests.  'Three  com¬ 
menters  suggested  adding  examples  of 
financial  interests  which  they  believed 
would  not  be  prohibited.  Three  other 
commenters  suggested  that  the  examples 
not  be  identified  as  prohibited  interests, 
but  rather  as  exceptions  to  be  reported 
for  a  determination  of  whether  or  not 
they  represented  prohibited  interests. 
One  of  these  commenters  also  observed 
that  the  problem  with  citing  such  ex¬ 
amples  is  that  they  limit  the  opportunity 


for  the  Head  of  the  State  Regulatory 
Authority  to  make  judgments  based  on 
the  full  circumstances  of  a  situation. 

While  there  Is  little  true  flexibility  in 
judging  direct  financial  interests,  judg¬ 
ment  will  be  required  for  indirect  finan¬ 
cial  interests  because  these  rules  pro¬ 
vide  an  exception  where  the  financial 
interests  of  the  spouse,  minor  children 
and  resident  relatives  are  unrelated  to 
the  employee’s  functions  or  duties. 
Therefore,  we  have  concluded  that  the 
inclusion  of  examples  of  prohibited  in¬ 
terests  in  these  final  rules  would  create 
an  unwarranted  inflexibility.  In  order  to 
provide  assistance  in  addressing  these 
judgmental  areas,  and  to  increase  uni¬ 
formity  to  the  extent  feasible,  it  is  con¬ 
templated  that  the  Director  will  issue 
supplementary  guidance,  including  iden¬ 
tification  of  certain  common  situations 
which  have  been  identified  as  either  pro¬ 
hibited  or  nonprohibited  interests. 

6.  Requirements  for  review  of  employ¬ 
ees’  statements.  Two  commenters  sug¬ 
gested  deletion  of  the  requirement  that 
the  Head  of  the  State  Regulatory  Au¬ 
thority  certify  that  no  prohibited  inter¬ 
ests  exist  (§§  705.4(a)  (4)  and  706.5 
(a)  (3) ) .  One  commenter  suggested  tliere 
was  no  authority  under  the  Act  for  this 
requirement.  However,  such  authority  is 
contained  in  the  provisions  of  Section 
517(g)  which  states  that  the  Secretary 
establish  methods  by  which  provisions 
of  this  subsection  of  the  Act  will  be  mon¬ 
itored  and  enforced.  The  other  com¬ 
menter  noted  that  such  a  certification 
requirement  obligated  the  Head  of  the 
State  Regulatory  Authority  to  take  re¬ 
sponsibility  for  employee  statements 
w'hich  might  contain  false  infonnation. 
The  wording  has  been  changed  to  make 
the  certifying  official  responsible  only 
for  the  information  made  available  for 
his  or  her  review. 

7.  Gifts  and  gratuities.  One  com¬ 
menter  stated  that  a  common  problem 
affecting  State  surface  mining  in.spectors 
has  been  the  traditional  practice  of  coal 
operators  offering  gifts  or  gratuities  at 
holiday  time.  Gifts  from  a  coal  mine 
operator  to  a  State  or  Federal  employee 
performing  functions  or  duties  under  the 
Act  may,  if  accepted,  create  an  indirect 
financial  Interest.  Based  on  the  com¬ 
ment  received,  on  the  clear  legislative 
requirement  imder  Section  201(c)(2) 
that  the  Secretary  publish  and  promul¬ 
gate  such  rules  and  regulations  as  may 
be  necessary  to  carry  out  the  purposes 
and  provisions  of  the  Act,  and  on  the 
fact  that  Federal  employees  and  most 
State  employees  alre^y  have  policies 
prohibiting  acceptance  of  gifts,  5§  705.18 
and  706.18  were  adopted. 

Sections  705.18  and  706.18  give  con¬ 
sideration  to  existing  State  and  Federal 
prohibitions  about  the  acceptance  of 
gifts.  The  regulations  in  §  705.18  do  not 
prohibit  all  gifts,  are  addressed  to  mini¬ 
mum  requirements,  and  call  for  adminis¬ 
trative  remedies  to  be  in  accordance  with 
State  regulations  or  policies.  The  regu¬ 
lations  in  Section  706.18  for  Federal  em¬ 
ployees  are  identical  and  call  for  admin¬ 
istrative  remedies  to  be  in  accordance 
with  existing  Federal  regulations. 
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The  Department  believes  the  regtila- 
tions  added  in  S§  705.18  and  706.18  are 
necessary  to  satisfy  the  requirements  of 
Section  201(c)  (2)  of  the  Act  and  to  help 
ensure  that  State  and  Federal  regulatory 
officials  do  not  obtain  an  indirect  finan¬ 
cial  interest  in  a  coal  mining  operation 
by  receiving  a  gift  from  a  coal  mine 
operator. 

8.  Relations  with  other  Federal  agen¬ 
cies.  One  comment,  received  from  an¬ 
other  Federal  agency  dealt  exclusively 
with  certain  provisions  of  Part  706  which 
affect  the  relationships  between  other 
Federal  agencies  and  Interior.  It  was 
suggested  that  the  provisions  of  §  706.4 
(c)  be  amended  to  clearly  delegate  to  the 
audit  capability  of  other  Federal  agen¬ 
cies  the  responsibility  for  auditing  com¬ 
pliance  with  the  Act  and  regulations 
within  their  agency.  This  was  our  intent 
and  the  wording  of  the  regulation  has 
been  modified  as  suggested. 

9.  Adopting  additional  regulatory  pro¬ 
visions.  Two  commenters  suggested  that 
v/e  add  subject  matter  not  addressed  in 
the  proposed  regulations.  Both  comment¬ 
ers  asked  the  Department  to  include  pro¬ 
visions  delineating  what  private  citizens 
or  citizen  groups  must  do  to  report  con¬ 
flict  of  interest  situations  which  they  are 
aware  of  within  State  Regulatory  Au¬ 
thorities.  In  addition,  one  of  the  two 
commenters  suggested  that  the  proposed 
regulations  should  address  the  related  fi¬ 
nancial  interest  question  of  whether  a 
State  agency  should  be  allowed  to  rent 
office  space  or  a  building  from  a  coal 
company. 

These  suggested  additions  have  not 
been  adopted.  The  Department  feels  that 
citizens  and  citizen  groups  should  be  en¬ 
couraged  to  report  violations,  but  does 
not  consider  it  appropriate  to  regulate 
the  channels  or  procedures  for  such  re¬ 
porting.  Concerning  such  issues  as  State 
agency  rentals  of  building  space,  the  De¬ 
partment  believes  this  is  beyond  the 
statutory  provisions  of  Section  517(g) 
and  therefore  cannot  be  addressed  in 
these  regulations.  The  primary  authors 
of  this  document  are  Allan  L.  Reynolds, 
Gene  F^driksen,  and  Gabe  Paone  of  the 
Departmental  Counselors  staff,  in  co¬ 
ordination  with  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
Task  Force  and  the  Solicitor’s  Office. 

Note. — The  Department  of  the  Interior  has 
determined  that  this  document  does  not 
contain  major  provisions  requiring  the  prep¬ 
aration  of  an  Economic  Impact  Statement 
under  Executive  Order  11821  and  OMB  Cir¬ 
cular  A-107. 

Dated:  October  14.  1977. 

Leo  M.  Krulitz, 

Solicitor. 

■  In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  of  sections 
201(c),  201(f)  and  517(g)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977,  Title  30  is  amended  by  adding 
Chapter  VII,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  and  by 
adding  Parts  705  and  706  to  read  as  fol¬ 
lows: 


Sec. 

706.1 

Purpose, 

706J 

Objectives. 

706.3 

Authority. 

706.4 

Responsibility. 

706.5 

Definitions. 

705.6 

Penalties. 

705.11 

Who  shall  file. 

705.13 

When  to  file. 

705.15 

Where  to  file. 

705.17 

What  to  report. 

705.18 

Gifts  and  gratuities. 

705.19 

Resolving  prohibited  Interests. 

705.21 

Appeals  procedures. 

Authority  :  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  Pub.  L.  95-87,  Sec¬ 
tions  201(c)  and  517(g). 

§  703.1  Purpose. 

This  part  sets  forth  the  minimum  poli¬ 
cies  and  procedures  that  States  must 
establish  and  use  to  implement  Section 
517(g)  of  the  Act  in  order  to  be  eligible 
for  reimbursement  of  costs  of  enforcing 
and  administering  the  initial  regulatory 
program  under  Section  502,  or  for  grants 
for  developing,  administering  and  en¬ 
forcing  a  State  regulatory  program  under 
Section  705  of  the  Act,  or  to  assume 
primary  regulatory  authority  under  Sec¬ 
tion  503  of  the  Act  (Pub.  L.  95-87) ,  Com¬ 
pliance  with  the  policies  and  procedures 
in  this  part  will  satisfy  the  requirements 
of  Section  517(g)  of  the  Act.  lection  517 
(g)  prohibits  certain  employees  of  the 
State  Regulatory  Authority  from  having 
any  direct  or  indirect  financial  interest 
in  any  underground  or  surface  coal  min¬ 
ing  operation.  The  regulations  in  this 
part  are  appUcable  to  employees  of  the 
State  Regulatory  Authority  as  defined  in 
§  705.5. 

§  705.2  Objo«-livc8. 

The  objectives  of  this  part  are:  (a» 
To  ensure  that  the  States  adopt  a  stand¬ 
ard  program  for  implementing  the  pro¬ 
visions  in  Section  517(g)  of  the  Act. 

(b)  To  establish  methods  which  will 
ensure,  as  required  by  Section  517(g)  of 
the  Act,  that  each  employee  of  the  State 
Regulatory  Authority  who  performs  any 
function  or  duty  under  the  Act  does  not 
have  a  direct  or  indirect  financial  inter¬ 
est  in  any  underground  or  surface  coal 
mining  operation. 

(c)  To  establish  the  methods  by  which 
the  monitoring,  enforcing  and  reporting 
responsibilities  of  the  Secretary  of  the 
Interior  as  stated  in  Section  517(g)  will 
be  accomplished. 

§  705.3  .4utliorily. 

(a)  The  Secretary  of  the  Interior  is 
authorized  by  Pub.  L.  95-87  to: 

(1)  Establish  the  methods  by  which  he 
or  she  and  State  officials  will  monitor  and 
enforce  the  provisions  contained  in  Sec¬ 
tion  517(g)  of  the  Act; 

(2)  Establish  appropriate  provisions 
for  employees  of  the  State  Regulatory 
Authority  w'ho  perform  any  function  or 
duty  under  the  Act  to  file  a  statement 
and  supplements  thereto  in  order  to 
identify  any  financial  interest  which  may 
be  affected  by  Section  517(g) ,  and 

(3)  Report  annually  to  the  Congress 
the  actions  taken  and  not  taken  during 
the  preceding  calendar  year  under  Sec¬ 
tion  517(g)  of  the  Act. 


(b)  The  Governor  of  the  State,  the 
Head  of  the  State  Regulatory  Authority, 
or  such  other  State  official  designated  by 
State  law,  is  authorized  to  expand  the 
provisions  in  this  part  in  order  to  meet 
the  particular  needs  within  the  State. 

(c)  The  Office  of  Audit  and  Investiga¬ 
tion,  U.S.  Department  of  the  Interior,  is 
authorized  to  conduct  on  behalf  of  the 
Secretary  periodic  audits  related  to  the 
provisions  contained  in  Section  517(g)  of 
the  Act  and  related  to  the  provisions  in 
this  part.  These  audits  will  be  conducted 
on  a  cyclical  basis  or  upon  request  of  the 
Secretary  or  the  Director. 

§  705.4  Responsibility. 

( a)  The  Head  of  each  State  Regulatory 
Authority  shall:  (1)  Provide  advice,  as¬ 
sistance,  and  guidance  to  all  State  em¬ 
ployees  required  to  file  statements  pur¬ 
suant  to  §  705.11; 

(2)  Promptly  review  the  statement  of 
employment  and  financial  interests  and 
supplements,  if  any,  filed  by  each  em¬ 
ployee,  to  determine  if  the  employee  has 
correctly  identified  those  listed  employ¬ 
ment  and  financial  interests  which  con¬ 
stitute  a  direct  or  indirect  financial  in¬ 
terest  in  an  under groimd  or  surface  coal 
mining  operation; 

(3)  Resolve  prohibited  financial  inter¬ 
est  situations  by  ordering  or  initiating 
remedial  action  or  by  reporting  the  vio¬ 
lations  to  the  Director  who  is  responsible 
for  initiating  action  to  impose  the  pen¬ 
alties  of  the  Act; 

(4)  Certify  on  each  statement  that  re¬ 
view  has  been  made,  that  prohibited 
financial  interests,  if  any,  have  been  re¬ 
solved,  and  that  no  other  prohibited  in¬ 
terests  have  been  identified  from  the 
statement; 

(5)  Submit  to  the  Director  such  sta¬ 
tistics  and  information  as  he  or  she  may 
request  to  enable  preparation  of  the  re¬ 
quired  annual  report  to  Congress; 

(6)  Submit  to  the  Director  the  initial 
listing  and  the  subsequent  annual  list¬ 
ings  of  positions  as  required  by  §  705.11 
(b) ,  (c)  and  (d) ; 

(7)  Furnish  a  blank  statement  45  days 
in  advance  of  the  filing  date  established 
by  §  705.13(a)  to  each  State  employee 
required  to  file  a  statement;  and 

(8)  Inform  annually  each  State  em¬ 
ployee  required  to  file  a  statement  with 
the  Head  of  the  State  Regulatory  Au¬ 
thority,  or  such  other  official  designated 
by  State  law  or  regulation,  of  the  name, 
address,  and  telephone  number  of  the 
person  whom  they  may  contact  for  ad¬ 
vice  and  counseling. 

(b)  The  Director,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
shall: 

(1)  Provide  advice,  assistance,  and 
counseling  to  the  Heads  of  all  State  Reg¬ 
ulatory  Authorities  concerning  imple¬ 
mentation  of  these  regulations: 

(2)  Promptly  review  the  statement  of 
employment  and  financial  interests  and 
supplements,  if  any,  filed  by  each  Head 
of  the  State  Regulatory  Authority.  The 
Director  will  review  the  statement  to  de¬ 
termine  if  the  Head  of  the  State  Regu¬ 
latory  Authority  has  correctly  identified 
those  listed  employment  and  financial 
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interests  which  constitute  a  direct  or 
indirect  financial  interest  in  an  under¬ 
ground  or  surface  coal  mining  operation; 

(3)  Recommend  to  the  State  Attorney 
General,  or  such  other  State  official  des¬ 
ignated  by  State  law  or  the  Governor  of 
the  State,  the  remedial  action  to  be  or¬ 
dered  or  initiated,  recommend  to  the 
Secretary  that  action  be  taken  to  impose 
the  penalties  of  the  Act,  or  recommend 
to  the  Secretary  that  other  appropriate 
action  be  taken  with  respect  to  reim¬ 
bursements,  grants,  or  State  programs; 

(4)  Certify  on  each  statement  filed  by 
the  Head  of  the  State  Regulatory  Au¬ 
thority  that  the  State  has  c(Hnpleted  the 
review  of  the  statement,  that  prohibited 
financial  interests  have  been  resolved, 
and  that  no  other  prohibited  interests 
have  been  identified  from  the  statement: 

(5)  Monitor  the  program  by  using  re¬ 
ports  requested  from  Heads  of  State 
Regulatory  Authorities  and  by  using  pe¬ 
riodic  audits  performed  by  the  Office  of 
Audit  and  Investigation,  U.S.  Depart¬ 
ment  of  the  Interior; 

(6)  Prepare  for  the  Secretary  of  the 
Interior  a  consolidated  report  to  the 
Congress  as  part  of  the  annual  report 
submitted  under  Section  706  of  the  Act, 
on  the  actions  taken  and  not  taken  dur¬ 
ing  the  preceding  calendar  year  under 
Section  517(g)  ; 

(7)  Designate  if  so  desired  other  qual¬ 
ified  Office  of  Surface  Mining  Reclama¬ 
tion  and  Enforcement  employees  as  as¬ 
sistant  counselors  to  assist  with  the  op¬ 
erational  duties  associated  with  fihng 
and  reviewing  the  statements  from  the 
Heads  of  each  State  Regulatory  Author¬ 
ity: 

(8)  Furnish  a  blank  statement  by  De¬ 
cember  15  of  each  year,  to  the  Head  of 
each  State  Regulatory  Authority;  and 

(9)  Inform  annually,  the  Head  of  each 
State  Regulatory  Authority  of  the  re¬ 
quirement  to  file  his  or  her  statement 
with  the  Director  and  supply  the  name, 
address,  and  telephone  number  of  the 
person  whom  they  may  contact  for  ad¬ 
vice  and  counseling. 

(c)  State  Regulatory  Authority  em¬ 
ployees  performing  any  duties  or  func¬ 
tions  under  the  Act  shall; 

(1)  Have  no  direct  or  indirect  financial 
interest  in  coal  mining  operations; 

(2)  Pile  a  fully  completed  statement  of 
employment  and  financial  interest  120 
days  after  these  regulations  become 
effective  or  upon  entrance  to  duty,  and 
annually  thereafter  on  the  specified 
filing  date;  and 

(3)  Comply  with  directives  issued  by 
persons  responsible  for  approving  each 
statement  and  comply  with  directives 
issued  by  those  persons  responsible  for 
ordering  remedial  action. 

§  705.5  Definitions. 

Act.  Means  the  Surface  Mining  Con¬ 
trol  and  Reclamation  Act  of  1977,  Pub. 
L.  95-87. 

Coal  Mining  Operation.  Means  the 
business  of  developing,  producing,  pre¬ 
paring  or  loading  bituminous  coal,  sub- 
bituminous  (K)al,  anthracite,  or  lignite,  or 
of  reclaiming  the  areas  upon  which  such 
activities  occur. 


Employee.  Means  (i)  any  person  em¬ 
ployed  by  the  State  Regulatory  Author¬ 
ity  who  performs  any  function  or  duty 
tmder  the  Act,  and  (il)  advisory  board 
or  commission  members  and  consultants 
who  perform  any  function  or  duty  under 
the  Act,  if  they  perform  decisionmaking 
fimctions  for  the  State  Regulatory  Au¬ 
thority  under  the  authority  of  State  law 
or  regulations.  However,  members  of 
advisory  boards  or  commissions  estab¬ 
lished  in  accordance  with  State  law  or 
regulations  to  represent  multiple  inter¬ 
ests  are  not  considered  to  be  employees. 
State  officials  may  through  State  law  or 
regulations  expand  this  definition  to 
meet  their  program  needs. 

Performing  any  function  or  duty 
under  this  Act.  Means  those  decisions  or 
actions,  which  if  performed  or  not  per¬ 
formed  by  an  employee,  affect  the  pro¬ 
grams  under  the  Act. 

Direct  Financial  Interest.  Means  own¬ 
ership  or  part  ownership  by  an  employee 
of  lands,  stocks,  bonds,  debentures,  war¬ 
rants,  partnership  shares,  or  other  hold¬ 
ings  and  also  means  any  other  arrange¬ 
ment  where  the  employee  may  benefit 
from  his  or  her  holding  in  or  salary  from 
coal  mining  operations.  Direct  financial 
interests  include  employment,  pensions, 
creditor,  real  property  and  other  finan¬ 
cial  relationships. 

Indirect  Financial  Interest.  Means  the 
same  financial  relationships  as  for  direct 
ownership,  but  where  the  employee  reaps 
the  benefits  of  such  interests,  including 
interests  held  by  his  or  her  spouse,  minor 
child  and  other  relatives,  including  in¬ 
laws,  residing  in  the  employee’s  home. 
The  employee  will  not  be  deemed  to  have 
an  indirect  financial  interest  if  there  is 
no  relationship  between  the  employee’s 
functions  or  duties  and  the  coal  mining 
operation  in  which  the  spouse,  minor 
children  or  other  resident  relatives  hold 
a  financial  interest. 

Prohibited  Financial  Interest.  Means 
any  direct  or  indirect  financial  interest 
in  any  coal  mining  operation. 

Office.  Means  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior. 

Director.  Means  the  Director  or  Acting 
Director  of  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  within 
the  U.S.  Department  of  the  Interior. 

Secretary.  Means  the  Secretary  of  the 
Interior. 

State  Regulatory  Authority.  Means 
that  office  in  each  State  which  has  pri¬ 
mary  responsibility  at  the  State  level  for 
administering  this  Act.  Until  an  office  is 
established  under  the  provisions  of  Sec¬ 
tion  503  or  Section  504  of  the  Act,  this 
term  shall  refer  to  those  existing  State 
offices  having  primary  jurisdiction  for 
regulating,  enforcing,  and  inspecting  any 
surface  coal  mining  and  reclamation 
operations  within  the  State  during  the 
interim  period  between  the  effective  date 
of  the  Act  and  the  establishment  of  the 
State  Regulatory  Authority  under  Sec¬ 
tion  503  or  Section  504. 

§  705.6  Penalties. 

(a)  Criminal  penalties  are  imposed  by 
Section  517(g)  of  the  Surface  Mining 


Control  and  Reclamation  Act  of  1977, 
Pub.  L.  95-87.  Section  517(g)  prohibits 
each  employee  of  the  State  Regtdatory 
Authority  who  performs  any  function  or 
duty  tmder  the  Act  from  having  a  direct 
or  indirect  financial  interest  in  any  un¬ 
derground  or  surface  coal  mining  opera¬ 
tion.  The  Act  provides  that  whoever 
knowingly  violates  the  provisions  of  Sec¬ 
tion  517(g)  shall,  upon  conviction,  be 
punished  by  a  fine  of  not  more  than 
$2,500,  or  by  imprisonment  of  not  more 
than  one  year,  or  by  both. 

(b)  Regulatory  penalties  are  impo-sed 
by  this  part.  The  provisions  in  Section 
517(g)  of  the  Act  make  compliance  with 
the  financial  Interest  requirements  a 
condition  of  employment  for  employees 
of  the  State  Regulatory  Authority  who 
perform  any  functions  or  duties  under 
the  Act.  Accordingly,  an  employee  who 
fails  to  file  the  required  statement  will 
be  considered  in  violation  of  the  intended 
employment  provisions  of  Section  517(g) 
and  will  be  subject  to  removal  from  his 
or  her  position. 

§705.11  Who  shall  file. 

(a)  Any  employee  who  performs  any 
function  or  duty  imder  the  Act  is  re¬ 
quired  to  file  a  statement  of  employment 
and  financial  interests.  An  employee  who 
occupies  a  position  which  has  been  de¬ 
termined  by  the  Head  of  the  State  Regu¬ 
latory  Authority  not  to  involve  perform¬ 
ance  of  any  function  or  duty  under  the 
Act  or  who  is  no  longer  employed  by  the 
State  Regulatory  Authority  at  the  time  a 
filing  is  due,  is  not  required  to  file  a 
statement. 

(b)  The  Head  of  each  State  Regula¬ 
tory  Authority  shall  prepare  a  list  of 
those  positions  within  the  State  Regula¬ 
tory  Authority  that  do  not  involve  per¬ 
formance  of  any  fimctions  or  duties  un¬ 
der  the  Act.  State  Regulatory  Authorities 
may  be  organized  to  include  more  ac¬ 
tivities  than  are  covered  by  the  Act.  For 
example,  if  a  State  has  identified  its  De¬ 
partment  of  Natural  Resources  as  the 
State  Regulatory  Authority  there  may  be 
only  one  or  two  offices  within  that  De¬ 
partment  which  have  employees  who  per¬ 
form  any  functions  or  duties  under  the 
Act.  In  those  cases,  the  Head  of  the  State 
Regulatory  Authority  shall  list  the  title 
of  boards,  offices,  bureaus  or  divisions 
within  the  State  Regulatory  Authority 
which  do  not  perform  any  functions  or 
duties  under  the  Act  and  list  the  posi¬ 
tions  not  performing  functions  or  duties 
under  the  Act  for  only  those  Iwards,  of¬ 
fices,  bureaus  or  divisions  that  do  have 
some  employees  performing  functions  or 
duties  under  the  Act.  Only  those  employ¬ 
ees  who  are  employed  in  a  listed  organi¬ 
zational  unit  or  who  occupy  a  listed  po¬ 
sition  will  be  exempted  from  the  filing 
requirements  of  Section  517(g)  of  the 
Act. 

(c)  The  Head  of  each  State  Regulatory 
Authority  shall  prepare  and  submit  to 
the  Director,  an  initial  listing  of  posi¬ 
tions  that  do  not  involve  performance  of 
any  functions  or  duties  under  the  Act 
within  60  days  of  the  effective  date  of 
these  regulations. 

(d)  The  Head  of  each  State  Regulatory 
Authority  shall  annually  review  and  up- 
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date  this  listing.  For  monitoring  and  re¬ 
porting  reasons,  the  listing  must  be  sub¬ 
mitted  to  the  Director  and  must  contain 
a  written  justification  for  inclusion  of 
the  positions  listed.  Proposed  revisions  or 
a  certification  that  revision  Is  not  re¬ 
quired  shall  be  submitted  to  the  Director 
by  no  later  than  September  30  of  each 
year.  The  Head  of  each  State  Regulatory 
Authority  may  revise  the  listing  by  the 
addition  or  deletion  of  positions  at  any 
time  he  or  she  determines  such  revisions 
are  required  to  carry  out  the  purpose  of 
the  law  or  the  regulations  of  this  part. 
Additions  to  and  deletions  from  the  list¬ 
ing  of  positions  are  effective  upon  notifi¬ 
cation  to  the  incumbents  of  the  positions 
added  or  deleted. 

(e)  The  Secretary  or  the  Director  may 
modify  the  listing  at  any  time  one  or 
both  of  them  determines  that  the  listing 
submitted  by  the  Head  of  a  State  Regu¬ 
latory  Authority  indicates  that  coverage 
is  not  sufiBcient  to  carry  out  the  purp>ose 
of  the  law  or  the  regulations  of  this  part. 

§  705.13  When  lo  file. 

(a)  Employees  performing  functions  or 
duties  under  the  Act  shall  file: 

(1)  Within  120  days  of  the  effective 
date  of  these  regulations;  and 

(2)  Annually  on  February  1  of  each 
year,  or  at  such  other  date  as  may  be 
agreed  to  by  the  Director,  provided  that 
such  alternative  date  will  allow  sufficient 
time  to  obtain  information  needed  by  the 
Director  for  his  or  her  annual  report  to 
the  Congress. 

(b)  New  employees  hired,  appointed, 
or  transferred  to  perform  functions  or 
duties  imder  the  Act  will  be  required  to 
file  at  the  time  of  entrance  to  duty. 

(c)  New  employees  are  not  required  to 
file  an  annual  statement  on  the  subse¬ 
quent  annual  filing  date  if  this  date  oc¬ 
curs  within  two  months  after  their  initial 
statement  was  filed.  For  example,  an  em¬ 
ployee  entering  duty  on  December  1, 1978 
would  file  a  statement  on  that  date.  Be¬ 
cause  December  1  is  within  two  months 
of  February  1  the  employee  would  not  be 
required  to  file  his  or  her  next  annual 
statement  imtil  February  1,  1980. 

§  705.15  Wliere  to  file. 

(a)  The  head  of  the  State  Regulatory 
Authority  shall  file  his  or  her  statement 
with  the  Director.  All  other  employees, 
as  provided  in  §  705.11,  shall  file  their 
statement  with  the  head  of  the  State 
Regulatory  Authority  or  such  other  of¬ 
ficial  as  may  be  designated  by  State  law 
or  regulation. 

§  705.17  What  to  report. 

(a)  Each  employee  shall  report  all  in¬ 
formation  required  on  the  statement  of 
employment  and  financial  interests  of 
the  employee,  his  or  her  spouse,  minor 
children,  or  other  relatives  who  are  full¬ 
time  residents  of  the  employee’s  home. 
The  report  shall  be  on  OSM  Form  705-1 
as  provided  by  the  Office.  The  statement 
consists  of  three  major  parts,  (1)  a  list¬ 
ing  of  all  financial  interests,  including 
emplosrment,  security,  real  property, 
creditor  and  other  financial  interests 
held  during  the  course  of  the  preceding 


year,  (2)  a  certification  that  none  of  the 
listed  financial  interests  repres^t  a  di¬ 
rect  or  indirect  financial  interest  in  an 
underground  or  surface  coal  mining  (h>- 
eration  except  as  specifically  identified 
and  described  by  the  employee  as  part  of 
the  certificate,  and  (3)  a  certification  by 
the  reviewer  that  the  form  was  reviewed, 
that  prohibited  interests  have  been  re¬ 
solved,  and  that  no  other  prohibited  in¬ 
terests  have  been  identified  from  the 
statement. 

(b)  Listing  of  all  financial  interests. 
The  statement  will  set  forth  the  follow¬ 
ing  information  regarding  any  financial 
interest: 

(1)  Employment.  Any  continuing  fi¬ 
nancial  interests  in  business  entities  and 
nonprofit  organizations  through  a  pen¬ 
sion  or  retirement  plan,  shared  income, 
salary  or  other  income  arrangement  as  a 
result  of  prior  or  current  employment. 
The  employee,  his  or  her  spouse  or  other 
resident  relative  is  not  required  to  re¬ 
port  a  retirement  plan  from  which  he 
or  she  will  receive  a  guaranteed  income. 

A  guaranteed  income  is  one  which  is  un¬ 
likely  to  be  changed  as  a  result  of  actions 
taken  by  the  State  Regulatory  Authority. 

(2)  Securities.  Any  financial  interest 
in  business  entities  and  nonprofit  orga¬ 
nizations  through  ownership  of  stock, 
stock  options,  bonds,  securities  or  other 
arrangements  including  tiaists.  An  em¬ 
ployee  is  not  required  to  report  holdings 
in  widely  diversified  mutual  funds,  in¬ 
vestment  clubs  or  regulated  investment 
companies  not  specializing  in  under¬ 
ground  and  surface  coal  mining  opera¬ 
tions. 

(3)  Real  Property.  Ownership,  lease, 
royalty  or  other  Interests  or  rights  in 
lands  or  minerals.  Employees  are  not  re¬ 
quired  to  report  lands  developed  and  oc¬ 
cupied  for  a  personal  residence. 

(4)  Creditors.  Debts  owed  to  busi¬ 
ness  entitles  and  nonprofit  organiza¬ 
tions.  Employees  are  not  required  to  re¬ 
port  debas  owed  to  financial  institutions 
(banks,  savings  and  loan  associations, 
credit  unions,  and  the  like)  which  are 
chartered  to  provide  commercial  or  per¬ 
sonal  credit.  Also  excluded  are  charge 
accounts  and  similar  short  term  debts  for 
current  and  ordinary  household  and 
living  expenses. 

(c)  Employee  certification,  and,  if 
applicable,  a  listing  of  exceptions. 

(1)  The  statement  will  provide  for  a 
signed  certification  by  the  employee  that 
to  the  best  of  his  or  her  knowledge,  (i) 
none  of  the  listed  financial  interests  rep¬ 
resent  an  interest  in  an  underground  or 
surface  coal  mining  operation  except  as 
specifically  identified  and  described  as 
exceptions  by  the  employee  as  part  of 
the  certificate,  and  (ii)  the  information 
shown  on  the  statement  is  true,  correct, 
and  complete. 

(2)  An  employee  is  expected  to  (i) 
have  complete  knowledge  of  his  or  her 
personal  involvement  in  business  enter¬ 
prises  such  as  a  sole  proprietorship  and 
partnership,  his  or  her  outside  employ¬ 
ment  and  the  outside  employment  of  the 
spouse  and  other  covered  relatives,  and 
(il)  be  aware  of  the  Information  con¬ 
tained  in  the  annual  financial  statement 


or  other  corporate  or  business  reports 
routinely  circulated  to  investors  or  rou¬ 
tinely  made  available  to  the  public. 

(3)  The  exceptions  shown  in  the  em¬ 
ployee  certification  of  the  form  must 
provide  enough  information  for  the  Head 
of  the  State  Re^atory  Authority  to 
determine  the  existence  of  a  direct  or 
indirect  financial  interest.  Accordingly, 
the  exceptions  should: 

(i)  List  the  financial  interests; 

(ii)  Show  the  number  of  shares,  esti¬ 
mated  value  or  annual  income  of  the 
financial  interests;  and 

(iii)  Include  any  other  information 
which  the  employee  believes  should  be 
considered  in  determining  whether  or 
not  the  interest  represents  a  prohibited 
interest. 

(4)  Employees  are  cautioned  to  give 
serious  consideration  to  their  direct  and 
indirect  financial  interests  before  sign¬ 
ing  the  statement  of  certification.  Sign¬ 
ing  the  certification  without  listing 
known  prohibited  financial  interests  may 
be  cause  for  imposing  the  penalties  pre¬ 
scribed  in  §  705.6(a) . 

§  705.18  Gifts  and  gratuities. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  employees  shall  not 
solicit  or  accept,  directly  or  indirectly, 
any  gift,  gratuity,  favor,  entertainment, 
loan  or  any  other  thing  of  monetary 
value,  from  a  coal  company  which: 

( 1 )  Conducts  or  is  seeking  to  conduct, 
operations  or  activities  that  are  regu¬ 
lated  by  the  State  Regulatory  Authority; 
or 

(2)  Has  interests  that  may  be  sub¬ 
stantially  affected  by  the  performance 
or  non-performance  of  the  employee’s 
official  duty. 

(b)  Tlie  prohibitions  in  paragraph 
(a)  of  this  section  do  not  apply  in  the 
context  of  obvious  family  or  personal 
relationships,  such  as  those  between  the 
parents,  children,  or,  spouse  of  the  em¬ 
ployee  and  the  employee,  when  the  cir¬ 
cumstances  make  it  clear  that  it  is  those 
relationships  rather  than  the  business 
of  the  persons  concerned  which  are  the 
motivating  factors.  An  employee  may 
accept: 

(1)  Food  and  refreshments  of  nomi¬ 
nal  value  on  infrequent  occasions  in  the 
OTdinary  course  of  a  luncheon,  dinner, 
or  other  meeting  where  an  employee  may 
properly  be  in  attendance;  and 

(2)  Unsolicited  advertising  or  promo¬ 
tional  material,  such  as  pens,  pencils, 
note  pads,  calendars  and  other  items  of 
nominal  value. 

(c)  Employees  found  guilty  of  violat¬ 
ing  the  provisions  of  this  section  will  be 
subject  to  administrative  remedies  in 
accordance  with  existing  or  adopted 
State  regulations  or  policies. 

§  705.19  Resolving  prohibited  interests. 

(a)  Actions  to  be  taken  by  the  Head 
of  the  State  Regulatory  Authority: 

(1)  Remedial  action  to  effect  resolu¬ 
tion.  If  an  employee  has  a  prohibited  fi¬ 
nancial  interest,  the  Head  of  the  State 
Regulatory  Authority  shall  promptly  ad¬ 
vise  the  employee  that  r^nedial  action 
which  will  resolve  the  pr(rtiibited  Interest 
is  required  within  90  dasrs. 
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(2)  Remedial  action  may  Include: 

(1)  Reassignment  of  the  employee  to 
a  position  which  performs  no  function 
or  duty  under  the  Act,  or 

<li)  Divestiture  of  the  prohibited  fi¬ 
nancial  interest,  or 

4111)  Other  appropriate  action  which 
either  eliminates  the  prohibited  Interest 
or  eliminates  the  situation  which  creates 
the  conflict. 

(3)  Reports  of  noncompliance.  If  90 
days  after  an  employee  is  notified  to 
take  remedial  action  that  employee  is 
not  In  wwnpliance  with  the  requirements 
of  the  Act  and  these  regulations,  the 
Head  of  the  State  Regulatory  Authority 
shall  report  the  facts  of  the  situation  to 
the  Director  who  shall  determine 
whether  action  to  Impose  the  penalties 
prescr&ed  by  the  Act  i^ould  be  initiated. 
The  report  to  the  Director  shall  include 
the  origdnal  or  a  certified  true  copy  of 
the  employee’s  statement  and  any  other 
information  pwlinent  to  the  Director’s 
detennination,  including  a  statement  of 
actions  being  taken  at  the  time  the  re¬ 
port  Is  made. 

(b)  Actions  to  be  taken  by  the  Di¬ 
rector: 

(1)  Remedial  action  to  effect  resolu¬ 
tion.  Violations  of  the  regulations  In  this 
part  of  the  Head  of  a  State  Regulatory 
Authority,  will  be  cause  for  remedial  ac¬ 
tion  by  the  Governor  of  the  State  or 
other  appropriate  State  official  based  on 
recommendations  from  the  Director  on 
behalf  of  the  Secretary.  The  Cjtovemor 
or  other  appropriate  State  official  shall 
promptly  advise  the  Head  of  the  State 
Regulatory  Authority  that  remedial  ac¬ 
tion  which  will  resolve  the  prohibited  in¬ 
terest  is  required  within  90  days. 

(2)  Remedial  action  should  be  con¬ 
sistent  with  the  procedures  prescribed 
for  other  State  employees  by  §  705.19 
(a)(2). 

(3)  Reports  of  noncompliance. 

(1)  If  90  days  after  the  Head  of  a  State 
Regulatory  Authority  is  notified  to  take 
remedial  action  the  Governor  or  other 
appropriate  State  official  notifies  the 
Director  that  the  Head  of  the  State 
Regulatory  Authority  is  not  in  compli¬ 
ance  with  the  Act  and  these  regulations, 
the  Director  shall  report  the  facts  of  the 
situation  to  the  Secretary  who  shall  de¬ 
termine  whether  the  action  to  impose 
the  penalties  prescribed  by  the  Act,  or 
to  impose  the  eligibility  restrictions  pre¬ 
scribed  by  §  705.1  should  be  initiated. 

(ii)  Within  30  days  of  receipt  of  a 
noncompliance  report  from  the  Head  of 
a  Regulatory  Authority  under  §  705.19 
(a)(3),  the  Director  shall  notify  the 
Head  of  the  State  Regulatory  Authority 
and  the  employee  involved  of  additional 
action  to  be  taken.  Actions  which  the 
Director  may  take  include  but  are  not 
limited  to  the  granting  of  additional 
time  for  resolution  or  the  initiation  of 
action  to  impose  the  penalties  prescribed 
by  the  Act. 

§  705.21  Appeals  proeedures. 

Employees  have  the  right  to  appeal  an 
order  for  remedial  action  under  f  705.19, 
and  shall  have  30  days  to  exercise  this 
right  before  disciplinary  action  is  ini¬ 
tiated. 


(a)  Employees  other  than  the  Head 
of  the  State  Regulatory  Authority,  may 
file  their  appeal,  in  writing,  through  es¬ 
tablished  procedures  within  their  par¬ 
ticular  State. 

(b)  The  Head  of  the  State  Regulatory 
Authority  may  file  his  or  her  appeal,  in 
writing,  with  the  Director  who  will  refer 
it  to  the  Conflict  of  Interest  Appeals 
Board  within  the  U.S.  Department  of  the 
Interior. 

Sec. 

706.1  Purpose. 

706.2  Objectives. 

706.3  Definitions. 

706.4  Authority. 

706.6  Besponslblllty. 

706.6  Penalties. 

706.11  Who  shall  file. 

706.13  When  to  file. 

706.15  Where  to  file. 

706.17  What  to  r^)ort. 

706.18  aifts  and  gratuities. 

706.19  Resolving  prohibited  interests. 

706.21  Appeals  procedures. 

Authoritt:  Surface  Mining  Ctontrol  and 
Reclamation  Act  of  1977,  Pub.  L.  95-87,  see. 
201  (c)  and  (f). 

§  706.1  Purpose. 

This  part  sets  forth  the  minimum 
policies  and  procedures  to  be  followed 
by  Federal  employees  to  satisfy  the  re¬ 
quirements  of  Section  201(f)  of  the  Act. 
The  requirements  of  this  part  are  in 
addition  to  Executive  Order  11222  of 
May  8, 1965,  and  other  applicable  regula¬ 
tions  related  to  conflict  of  interest.  Sec¬ 
tion  201(f)  prohibits  certain  Federal  em¬ 
ployees  from  having  any  direct  or  in¬ 
direct  financial  interest  in  underground 
or  surface  coal  mining  operations.  The 
regulations  of  this  part  are  applicable 
to  Federal  employees  as  defined  in 
§  706.3. 

§  706.2  Objectives. 

’The  objectives  of  this  part  are: 

(a)  To  ensure  that  affected  Federal 
agencies  adopt  a  standard  program  for 
Implementing  the  provisions  in  Section 
201(f)  of  the  Act. 

(b)  To  establish  methods  which  will 
ensure,  as  required  by  section  201(f)  of 
the  Act,  that  each  Federal  employee  who 
performs  any  function  or  duty  under  the 
Act  does  not  have  a  direct  or  indirect 
financial  Interest  in  an  imderground  or 
surface  ooal  mining  operation. 

(c)  To  establish  the  methods  by  which 
the  monitoring,  enforcing  and  reporting 
responsibilities  of  the  Director  and  the 
Secretary  of  the  Interior  under  Section 
301(f)  will  be  accomplished. 

§  706.3  Definitions. 

Act.  Means  the  Surface  Mining  Con¬ 
trol  and  Reclamation  Act  of  1977,  Pub. 
L.  95-87. 

Coal  mining  operation.  Means  the  busi¬ 
ness  of  developing,  producing,  preparing 
or  loading  bituminous  coal,  subbitumi- 
nous  coal,  anthracite  or  lignite  or  of 
reclaiming  the  areas  upon  which  such 
activities  occur. 

Employee.  Means  any  person  employed 
by  the  Office  of  Surface  Mining  Reclama¬ 
tion  and  Enforcement  within  the  U.S. 
Department  of  the  Interior  and  any 
other  person  employed  by  the  Federal 


Government  who  performs  fimctions  or 
duties  under  the  Act  without  regard  to 
the  diuution  or  nature  of  his  or  her 
appointment. 

Performing  any  function  or  duty  under 
this  act.  Means  those  decisions  or  actions, 
which  if  performed  or  not  performed  by 
an  employee,  affect  the  programs  under 
the  Act. 

Direct  financial  interest.  Means  owner¬ 
ship  or  part  ownership  by  an  employee 
of  lands,  stocks,  bonds,  debentures,  war¬ 
rants,  partnership  shares,  or  other  hold¬ 
ings  and  also  means  any  other  arrange¬ 
ment  where  the  employee  may  benefit 
from  his  or  her  holding  in  or  salary  from 
coal  mining  operations.  Direct  financial 
interests  include  employment,  pensions, 
creditor,  real  property  and  other  finan¬ 
cial  relationships. 

indirect  financial  interest.  Means  the 
same  financial  relationships  as  for  direct 
ownership,  but  where  the  employee  reaps 
the  benefits  of  such  interests.  Including 
interests  held  by  his  or  her  spouse,  minor 
child  and  other  relatives,  including  in¬ 
laws,  residing  in  the  employee’s  home. 
The  employee  will  not  be  deemed  to  have 
an  Indirect  financial  interest  if  there  is 
no  relationship  between  the  employee’s 
functions  or  duties  and  the  coal  mining 
operation  in  which  the  spouse,  minor 
children  or  other  resident  relatives  hold  a 
financial  interest. 

Prohibited  Financial  Interest.  Means 
any  direct  or  Indirect  financial  interest 
in  any  coal  mining  operation. 

Office.  Means  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior. 

Director.  Means  the  Director  or  Acting 
Director  of  the  Office  of  Surface  Mining 
Reclantatlon  and  Enforcement,  U.S.  De¬ 
partment  of  the  Interior. 

Secretary.  Means  the  Secretary  of  the 
Interior. 

Other  Federal  Agency.  Means  any 
executive  Federal  agency  or  office  or  part 
thereof  not  a  part  of  the  U.S.  Depart¬ 
ment  of  the  Interior,  and  Includes  but  is 
not  limited  to,  the  following  agencies: 
The  Department  of  Agriculture,  the  De¬ 
partment  of  Justice,  the  Corps  of  Engi¬ 
neers,  the  Environmental  Protection 
Agency,  the  Council  on  Environmental 
Quality  and  the  Energy  Research  and 
Development  Administration. 

§  706.4  Authority. 

(a)  The  Director  is  authorized  by  Pub¬ 
lic  Law  95-87  to: 

(1)  Establish  the  methods  by  which 
the  provisions  in  Section  201(f)  of  the 
Act  will  be  monitored  and  enforced; 

(2)  Establish  appropriate  provisions 
for  all  employees  who  perform  any  func¬ 
tion  or  duty  under  the  Act  to  file  a  state¬ 
ment  and  supplements  thereto  concern¬ 
ing  their  financial  interests  which  may 
be  affected  by  Section  201(f) ;  and 

(3)  Report  annually  to  the  Congress 
on  the  actions  taken  and  not  taken  diu*- 
ing  the  preceding  calendar  year  under 
Section  201(f)  of  the  Act. 

(b)  Other  Federal  agencies  with  em¬ 
ployees  who  perform  functions  or  duties 
under  the  Act  may  adopt  financial  inter¬ 
est  regulations  pursuant  to  the  Act  which 
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are  consistent  with  the  requirements  in 
this  part.  If  any  such  agency  does  not 
adopt  regulations  pursuant  to  this  part, 
that  agency  shall  enter  into  a  memo¬ 
randum  of  imderstanding  with  the  Di¬ 
rector,  to  have  the  employees  of  that 
agency  who  perfonn  functions  or  duties 
under  the  Act  file  their  statements  with 
the  Director.  The  Director  will  review 
statements  filed  with  him  or  her,  apply¬ 
ing  the  regiUations  of  the  Department 
of  the  Interior.  Where  the  Dhector  de¬ 
termines  that  remedial  action  is  neces¬ 
sary,  he  or  she  will  refer  the  case  to  the 
employing  agency  with  a  recommenda¬ 
tion  as  to  the  action  to  be  taken. 

(c)  The  Office  of  Audit  and  Investiga¬ 
tion  within  the  U.S.  Department  of  the 
Interior,  will  conduct  periodic  audits  of 
Interior’s  compliance  with  the  provisions 
contained  in  Section  201(f)  of  the  Act 
and  the  provisions  of  this  part.  The  Of¬ 
fice  of  Audit  and  Investigation  will  ar¬ 
range  for  such  periodic  audits  of  other 
Federal  agencies  to  be  performed  by  the 
audit  unit  of  each  such  agency.  The 
audits  will  be  conducted  on  a  cyclical 
basis  or  upon  request  of  the  Secretary 
of  the  Interior  or  the  Director.  Copies 
of  all  audit  repHjrts  and  related  responses 
on  corrective  actions  wall  be  provided  to 
the  Director. 

§  706.5  Responsibility. 

(a)  The  Director,  the  Head  of  each 
other  Federal  agency,  and  the  Head  of 
each  other  bureau  or  office  within  the 
U.S.  Department  of  the  Interior,  have  the 
following  common  responsibilities  con¬ 
cerning  employees  within  their  organiza¬ 
tions  performing  any  functions  or  duties 
under  the  Act,  and  shall: 

(1)  Provide  advice,  assistance  and 
counseling  to  employees  concerning  fi¬ 
nancial  interest  matters  related  to  the 
Act; 

(2)  Promptly  review  the  statement  of 
employment  and  financial  interests  and 
supplements.  If  any,  filed  by  each  em¬ 
ployee  to  determine  if  the  employee  has 
correctly  identified  those  list^  employ¬ 
ment  and  financial  interests  which  con¬ 
stitute  a  direct  or  indirect  financial  in¬ 
terest  in  an  underground  or  surface  coal 
mining  operation; 

(3)  Certify  on  each  statement  that  re¬ 
view  has  been  made,  that  prohibited  fi¬ 
nancial  interests  if  any,  have  been  re¬ 
solved,  and  that  no  other  prohibited  in¬ 
terests  have  been  identified  from  the 
statement; 

(4)  Resolve  prohibited  financial  inter¬ 
est  situations  by  promptly  notifiying  and 
ordering  the  employee  to  take  remedial 
action  within  90  days,  or  by  initiating 
action  to  Impose  the  penalties  of  the  Act; 

(5)  Furnish  a  blank  statement  by  De¬ 
cember  15  of  each  year  to  each  employee 
required  to  file  a  statement  within  his 
or  her  employing  organization;  and 

(6)  Inform  annually  each  employee 
required  to  file  a  statement  within  his  or 
her  employing  organization  of  the  name, 
address,  and  telephone  niimber  of  the 
person  whom  they  may  contact  for  ad¬ 
vice  and  counseling. 

(b)  In  addition  to  the  common  respon¬ 
sibilities  in  §  706.5(a)  the  Director  shall; 
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( 1 )  Monitor  the  program  by  using  re¬ 
ports  requested  from  the  Heads  of  other 
Federal  agencies,  from  the  Heads  of 
other  bureaus  and  offices  wdthin  the  U.S. 
Department  of  the  Interior,  and  by  us¬ 
ing  periodic  audits  performed  by  the  Of¬ 
fice  of  Audit  and  Investigation,  U.S.  De¬ 
partment  of  the  Interior  and  by  other 
Federal  agencies; 

(2)  Prepare  for  the  Secretary  a  con¬ 
solidated  report  to  the  Congress  as  part 
of  the  annual  report  submitted  under 
Section  706  of  the  Act,  on  the  actions 
taken  and  not  taken  during  the  preced¬ 
ing  calendar  year  under  Section  201(f) ; 

(3)  Refer  recommendations  to  offi¬ 
cials  of  other  Federal  agencies  concern¬ 
ing  those  cases  requiring  remedial  action 
for  employees  of  the  other  Federal 
agency  who  filed  with  the  Director  be¬ 
cause  that  other  Federal  agency  did  not 
choose  to  adopt  its  own  financial  inter¬ 
est  regulations  pui*suant  to  the  Act. 

(4>  Report  to  the  Solicitor,  U.S.  De¬ 
partment  of  the  Interior,  through  the 
Office  of  Audit  and  Investigation,  U.S. 
Department  of  the  Interior,  cases  of 
knowing  violations  of  the  provisions  in 
Section  201(f).  The  Solicitor  will  trans¬ 
fer  such  reports  to  the  U.S.  Department 
of  Justice. 

(5)  Designate,  if  so  desired,  other 
qualified  Office  employees  as  assistant 
counselors  to  assist  with  the  operational 
duties  associated  with  filing  and  review¬ 
ing  financial  statements; 

(6)  Furnish  an  adequate  supply  of 
blank  statements  to  the  Heads  of  those 
other  Federal  agencies  which  decide  to 
have  their  empldyees  file  with  the  Direc¬ 
tor;  and 

(7)  Submit  to  the  Department  of  the 
Interior  Ethics  Counselor  such  statistics 
and  information  he  may  request  in  ac¬ 
cordance  with  43  CFR  20.735-17  as 
adopted. 

(c)  In  addition  to  the  common  re¬ 
sponsibilities  in  §  706.5(a),  the  Head  of 
each  other  Federal  agency  with  employ¬ 
ees  i>erforming  any  functions  or  duties 
under  the  Act  shall: 

(1)  Decide  whether  to  adopt  Inde¬ 
pendent  procedures  for  the  filing  and 
review  of  financial  statements  or  to  en¬ 
ter  into  a  memorandum  of  understand¬ 
ing  wdth  the  Director  that  the  U.S.  De¬ 
partment  of  the  Interior  will  provide  and 
review  the  financial  statements  and  rec¬ 
ommend  any  necesscur  remedial  action 
to  the  Head  of  the  employing  agency; 

(2)  Submit  to  the  Director  such  sta¬ 
tistics  and  information  the  Director  may 
request  to  enable  preparation  of  the  re¬ 
quired  annual  report  to  the  Congress, 
and  to  ensure  uniform  application  of 
the  provision  in  Section  201(f)  of  the 
Act;  and 

(3)  Report  to  the  Director  and  the 
U.S.  Department  of  Justice  cases  of 
knowing  violations  of  the  provisions  in 
section  201(f). 

(d)  In  addition  to  the  common  re¬ 
sponsibilities  in  §  706.5(a),  the  Heads  of 
other  bureaus  or  offices  within  the  U.S. 
Department  of  the  Interior  with  employ¬ 
ees  performing  any  functions  or  duties 
imder  the  Act  shall: 
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(1)  Submit  to  the  Director  such  sta¬ 
tistics  and  information  the  Director  may 
request  to  enable  preparation  of  the 
required  annual  report  to  Congress,  and 
to  ensure  uniform  application  of  provi¬ 
sions  in  Section  201(f)  of  the  Act; 

(2)  Submit  to  the  Department  of  the 
Interior  Ethics  Counselor  such  statistics 
and  information  he  may  request  in  ac¬ 
cordance  with  43  CFR  20.735-17  as 
adopted,  and 

(3)  Report  to  the  Director  cases  of 
knowing  violations  of  the  provisions  in 
Section  201  (f ) . 

(e)  Employees  shall:  (1)  Have  no  di¬ 
rect  or  indirect  financial  interests  in 
coal  mining  operations; 

(2)  File  a  fully  completed  statement 
of  employment  and  financial  interests 
120  days  after  these  regulations  become 
effective  or  upon  entrance  to  duty,  and 
annually  thereafter  on  the  specified  fil¬ 
ing  date,  and 

(3)  Comply  with  directives  issued  by 
persons  responsible  for  approving  each 
statement  and  comply  with  directives 
issued  by  those  persons  responsible  for 
ordering  remedial  action. 

§  706.6  Penalties. 

(a)  Criminal  penalties  are  imposed  by 
Section  201(f)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977, 
Pub.  L.  95-87,  which  prohibits  each  em¬ 
ployee  of  the  Office  or  any  other  Fed¬ 
eral  employee  who  performs  any  func¬ 
tion  or  duty  under  the  Act  from  having 
a  direct  or  indirect  financial  interest  in 
undergroimd  or  surface  coal  mining  op¬ 
erations.  The  Act  provides  that  whoever 
knowingly  violates  the  provisions  of  Sec¬ 
tion  201(f)  shall,  upon  conviction,  be 
punished  by  a  fine  of  not  more  than 
$2,500,  or  by  imprisonment  for  not  more 
than  one  year,  or  both. 

(b)  Regulatory  penalties  are  imposed 
by  this  part.  The  provisions  in  Section 
201(f)  of  the  Act  make  compliance  with 
the  financial  Interest  requirements  a 
condition  of  emplo3nnent  for  all  Office 
employees  and  for  other  Federal  em¬ 
ployees  who  perform  any  fimctions  or 
duties  under  the  Act.  Accordingly,  an 
employee  who  fails  file  the  required 
financial  statement  will  be  considered 
in  violation  of  the  intended  employment 
provisions  of  Section  201(f)  and  will  be 
subject  to  removal  from  his  or  her  posi¬ 
tion. 

§706.11  moshaUfile. 

(a)  Every  employee  in  the  Office  is 
required  to  file  a  statement  of  employ¬ 
ment  and  financial  Interests. 

(b)  Any  other  Federal  employee  w'ho 
performs  any  fimction  or  duty  imder 
the  Act  is  required  to  file  a  statement  of 
employment  and  financial  Interests.  The 
Head  of  each  other  Federal  agency  and 
the  Heads  of  other  bureaus  and  offices 
within  the  U.S.  Department  of  the  Inte¬ 
rior  shall  prepare  and  submit  a  report 
within  60  days  of  the  effective  date  of 
these  regulations,  either  hsting  the  Fed¬ 
eral  positions  identified  as  performing 
functions  or  duties  under  the  Act,  or  list¬ 
ing  the  organizational  unit  and  showing 
the  total  number  of  employees  within 
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the  unit  who  must  file  a  statement.  Re¬ 
vision  to  the  listing  or  certification  that 
revision  Is  not  required  shall  be  sub¬ 
mitted  to  the  Director  by  no  later  than 
September  30  of  each  year.  The  Secre¬ 
tary,  the  Director,  or  the  Heads  of  the 
other  affected  Federal  organizations 
may  revise  the  list  by  the  addition  or 
deletion  of  positions  at  any  time  such 
revisions  are  required  to  carry  out  the 
purpose  of  the  law  or  regulations  of  this 
part.  Additions  to  or  deletions  from  the 
list  of  positions  are  effective  upon  noti¬ 
fication  to  the  incumbents. 

§  706.13  'Wlion  lo  file. 

(&)  Employees  performing  functions 
or  duties  under  the  Act  will  be  required 
to  file : 

(1)  Within  120  days  of  the  effective 
date  of  these  regulations,  and 

(2)  Annually  on  February  1  of  each 
year  or  at  such  other  date  as  may  be 
agreed  to  by  the  Director,  provided  that 
such  alternative  date  will  allow  sufficient 
time  to  obtain  information  needed  by 
the  Director  for  his  or  her  annual  report 
to  the  Congress. 

<b)  New  employees  hired,  appointed, 
or  transferred  to  perform  functions  or 
duties  under  the  Act  will  be  required  to 
file  at  the  time  of  entrance  to  duty. 

(c)  New  employees  are  not  required  to 
file  an  annual  statement  on  the  subse¬ 
quent  annual  filing  date  if  this  date  oc¬ 
curs  within  two  months  after  their  initial 
statement  was  filed.  For  example,  an  em¬ 
ployee  entering  duty  on  December  1, 1978 
would  file  a  statement  on  that  date.  Be¬ 
cause  December  1  is  within  two  months 
of  February  1  the  employee  would  not  be 
required  to  file  his  or  her  next  annual 
statement  until  February  1,  1980. 

§  706.15  Where  lo  file. 

(a)  Each  Office  employee  shall  file  his 
or  her  statement  of  employment  and  fi¬ 
nancial  interests  with  the  Director. 

(b)  Each  Department  of  the  Interior 
employee,  who  is  not  an  Office  employee 
but  does  perform  any  function  or  duty 
under  the  Act,  shall  file  a  statement  of 
employment  and  financial  interests  with 
his  or  her  appropriate  Ethics  Counselor 
as  identified  in  43  CFR  20.735-22(C'. 

(c)  Each  employee  of  another  Fed¬ 
eral  agency  who  performs  a  function  or 
duty  under  the  Act  shall  file  a  state¬ 
ment  of  employment  and  financial  inter¬ 
ests  with  the  official  designated  by  the 
Head  of  the  other  Federal  agency. 

§  706.17  Wlial  lo  report. 

fa)  Each  employee  shall  report  all  in¬ 
formation  required  on  the  statement  of 
employment  and  financial  interests  of 
the  employee,  his  or  her  spouse,  minor 
children,  or  other  relatives  who  are  full¬ 
time  residents  of  the  employee's  home. 
The  report  shall  be  on  a  form  provided 
by  the  Office  or  on  a  similar  form  adopted 
by  an  other  Federal  agency.  The  state¬ 
ment  shall  consist  of  three  major  part.":, 
<1)  a  listing  of  all  financial  interests, 
including  emploiment.  security,  real 
property,  creditor  and  other  financial  in¬ 
terests  held  during  the  course  of  the  pre¬ 
ceding  year,  (2)  a  certification  that  none 
of  the  listed  financial  interest.":  represent 


a  direct  or  Indirect  financial  interest  in 
an  imderground  or  surface  coal  mining 
operation  except  as  specifically  identified 
and  described  by  the  employee  as  part  of 
the  certificate,  and  (3)  a  certification  by 
the  reviewer  that  the  form  was  reviewed, 
that  prohibited  interests  have  been  re¬ 
solved,  and  that  no  other  prohibited  in¬ 
terests  have  been  identified  from  the 
statement. 

(b)  Listing  of  all  financial  interests. 
The  statement  will  set  forth  the  follow¬ 
ing  information  regarding  any  financial 
interest; 

(1)  Employment.  Any  continuing  fi¬ 
nancial  interests  in  business  entities  and 
nonprofit  organizations  through  a  pen¬ 
sion  or  retirement  plan,  shared  income, 
salary  or  other  income  arrangement  as 
a  result  of  prior  or  current  employment. 
The  employee,  his  or  her  spouse  or  other 
resident  relative  is  not  required  to  report 
a  statement  plan  from  which  he  or  she 
will  receive  a  guaranteed  income.  A  guar¬ 
anteed  income  is  one  w'hich  is  unlikely 
to  be  changed  as  a  result  of  actions 
taken  by  the  Federal  Government  under 
the  Act. 

(2)  Securities.  Any  financial  interest 
in  business  entities  and  nonprofit  orga¬ 
nizations  through  ownership  of  stock, 
stock  options,  bonds,  securities  or  other 
arrangements  including  trusts.  An  em¬ 
ployee  is  not  required  to  report  hold¬ 
ings  in  widely  diversified  mutual  funds, 
investment  clubs  or  regulated  invest¬ 
ment  companies  not  specializing  in 
underground  and  surface  coal  mining 
operations. 

<3)  Real  property.  Ownership,  lease, 
royalty  or  other  interests  or  rights  in 
lands  or  minerals.  Employees  are  not  re¬ 
quired  to  report  lands  developed  and  oc¬ 
cupied  for  a  personal  residence. 

(4)  Creditors.  Debts  owed  to  business 
entities  and  non-profit  organizatiwis. 
Employees  are  not  required  to  report 
debts  ow’ed  to  financial  institutions 
I  banks,  savings  and  loan  associations, 
credit  unions,  and  the  like)  which  are 
chartered  to  provide  commercial  or  per¬ 
sonal  credit.  Also  excluded  are  charge 
accounts  and  similar  short  term  debts 
for  current  and  ordinai*y  household  and 
living  expenses. 

(c)  Employee  certification,  and  if  ap¬ 
plicable.  a  listing  of  exceptions. 

(1)  The  statement  will  provide  for  a 
signed  certificati(»i  by  the  employee  that 
to  the  best  of  his  or  her  knowledge,  (i) 
none  of  the  listed  financial  interests  rep¬ 
resent  an  interest  in  an  underground  or 
surface  coal  mining  operation  except  as 
specifically  identified  and  described  as 
exceptions  by  the  employee  as  part  of 
the  certificate,  and  (ii)  the  information 
shown  on  the  statement  is  true,  correct, 
and  complete. 

•  2)  An  employee  Ls  expected  to  (i> 
have  complete  knowledge  of  his  or  her 
personal  involvement  in  business  enter¬ 
prises  such  as  a  sole  proprietorship  and 
partnership,  his  or  her  outside  employ¬ 
ment  and  the  outside  employment  of 
the  spouse  and  other  covered  relatives, 
and  <ii)  be  aware  of  the  information 
contained  in  the  annual  financial  state¬ 
ments  or  other  corporate  or  business  re¬ 


ports  routmely  circulated  to  investors 
or  routinely  made  available  to  the  pub¬ 
lic. 

(3)  The  exceptions  shown  in  the  em¬ 
ployee  certification  of  the  form  mu«*t 
provide  enough  information  for  the  Di¬ 
rector,  the  Head  of  an  other  Federal 
agency,  or  the  Head  of  other  bureaus  or 
offices  within  the  U.S.  Department  of  the 
Interior  to  determine  the  existence  of 
a  direct  or  indirect  financial  intere.st. 
Accordingly,  the  exceptions  should : 

<t)  List  the  financial  interests; 

(ii)  Show  the  number  of  shares,  es¬ 
timated  value  or  annual  income  of  the 
financial  interests;  and 

(lii)  Include  any  other  information 
which  the  employee  believes  should  be 
considered  in  determining  whether  or 
not  the  interest  represents  a  prohibited 
interest. 

(4)  Employees  are  cautioned  to  give 
serious  consideration  to  their  direct  and 
indirect  financial  interests  before  sign¬ 
ing  the  statement  of  certification.  Sign¬ 
ing  the  certification  without  listing 
known  prohibited  financial  Interests 
may  be  cause  for  imposing  the  penalties 
prescribed  in  §  706.6(a) . 

§  706.18  Gifl>  and  graluilie!>. 

<a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  employees  shall  not 
solicit  or  accept,  directly  or  indirectly, 
any  gift,  gratuity,  favor,  entertainment, 
loan,  or  any  other  thing  of  monetary- 
value,  from  a  coal  company  which : 

(1)  Conducts  or  is  seeking  to  conduct 
operations  or  activities  that  are  reg¬ 
ulated  by  the  Federal  Government;  or 

(2)  Has  interests  that  may  be  sub¬ 
stantially  affected  by  the  performance 
or  non-performance  of  the  employee  s 
official  duty. 

<b)  The  prohibitions  in  paragraph 
(a)  of  this  section  do  not  apply  in  the 
context  of  obvious  family  or  personal 
relationships,  such  as  those  between  the 
parents,  children,  or  spouse  of  the  em¬ 
ployee  and  the  employee,  when  the  cir¬ 
cumstances  make  it  clear  that  it  is  those 
relatioudilps  rather  than  the  business 
of  the  persons  concerned  which  are  the 
motivating  factors.  An  employee  may 
accept; 

(1)  Food  and  refreshments  of  nominal 
value  on  infrequent  occasions  in  the 
ordinary  course  of  a  luncheon,  dinner,  or 
other  meeting  where  an  employee  may 
properly  be  in  attendance,  and 

(2)  Unsolicited  advertising  or  pro¬ 
motional  material,  such  as  pens,  pencils, 
note  pads,  calendars  and  other  items  of 
nominal  value. 

(c)  Employees  found  guilty  of  violat¬ 
ing  the  provisions  of  this  section  will  be 
.subject  to  administrative  remedies  in 
accordance  with  existing  Federal  reg¬ 
ulations  or  poheies. 

§  706.19  Revolving  prolubilcd  inlc^("^ls. 

Actions  to  be  taken  by  the  Director,  the 
heads  of  other  Federal  agencies,  and  the 
heads  of  other  affected  bureaus  and 
offices  within  the  U.S.  Department  of 
the  Interior  include: 

<a)  Remedial  action  to  effect  resolu¬ 
tion.  If  an  employee  has  a  prohibited 
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financial  interest,  the  head  of  the  orga> 
nizational  entity  (Depyartment,  bureau, 
office,  etc.)  where  the  employee  works 
shall  promptly  advise  the  employee  that 
remedial  action  which  will  resolve  the 
prohibited  interest  is  required  within  90 
days. 

(b)  Remedial  action  may  include:  (1) 
Reassignment  of  the  employee  to  a  po¬ 
sition  which  performs  no  function  or 
duty  under  the  Act,  or 

(2)  Divestiture  of  the  prohibited  fi¬ 
nancial  interest,  or 

(3)  Other  appropriate  action  which 
either  eliminates  the  prohibited  financial 
interest  or  eliminates  the  situation 
which  creates  the  conflict. 

(c)  Reports  of  noncompliance.  If  90 
days  after  an  employee  is  notified  to 
take  remedial  action  that  employee  is 
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not  in  compliance  with  the  requirements 
of  the  Act  and  these  regulations,  the 
official,  other  than  the  Director,  who  or¬ 
dered  the  remedial  action  shall  promptly 
report  the  facts  of  the  situation  to  the 
Director.  The  reports  to  the  Director 
shall  include  the  original  or  a  certified 
true  copy  of  the  employee’s  statement 
and  any  other  information  pertinent  to 
the  Director,  including  a  statement  of 
actions  being  taken  at  the  time  the  re¬ 
port  is  made.  Within  30  days  of  receipt 
of  a  noncompliance  report,  the  Director 
shall  notify  the  head  of  the  employing 
organization  and  the  employee  involved 
of  additional  action  to  be  taken.  Actions 
which  the  Director  may  take  include  but 
are  hot  limited  to  the  granting  of  addi¬ 
tional  time  for  resolution  or  the  initia- 
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tion  of  action  to  impose  the  penalties 
prescribed  by  the  Act. 

§706.21  Appeals  procedurt'S. 

Employees  have  the  right  to  appeal 
an  order  for  remedial  action  imder 
§  706.19  and  shall  have  30  days  tc  ex¬ 
ercise  this  right  before  disciplinary  ac¬ 
tion  is  initiated. 

(a)  Office  employees  and  other  De¬ 
partment  of  the  Interior  employees  may 
file  their  appeal,  in  writing,  in  accord¬ 
ance  with  the  provisions  in  43  CFR 
20.735-25(b). 

(b)  Employees  of  other  Federal  agen¬ 
cies  may  file  their  appeal,  in  writing,  in 
accordance  with  the  established  proce¬ 
dures  of  their  employing  agency. 
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